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SUPERIOR COiiRT OF TT€ DISTAiC? O? COLIJ:;IA

Tax D1vlelou cu?:n !ca  coum cF T1 i3
Dts.I.h' lcT o, i  cc,-:JMctA

TAX Ol  . ' , : : . - . J . r

JAN 3 i lfssHcLEtl,r\ CARDETIS CORPORATION,
( forner ly  CBI Fal roec Corporat lon) ,

Pet l t loner ,

v .

DISTRICT OF COLUI'TBIA,

FIL' ' .  'z
' .''! -z

Tax Docker Ho.t3l58-g2

&eepoodeat.

O R D E R

For the reaaona set forth 1n thle Courtra Oplnloa end Order rotered

th1'e date, lt la aorr, therefore,

ORDERED, that PeEltloaerra Hotlon for Suonary Jud6-e^t bo, rnd

hereby 1a, graated; eod that Respoqdentta Croae-l{otloa for grme3y

Judg-ent be, end hereby le, dealedi snd 1t to

FURISR ORDERTD rhat Respondenr Dlstrlet of coluablo refuod to

Petltloner the aeount oE $225,664 for tax ovorpajrsota for Gho ycar

1977 aad 9107,094 for tar overpa1reeato for tho yoar 1978, rlth !.ntrrot

ar provlded by D.C. Code 947-3310(c) (1981 €d.).

)

Copleo to:

E. ?odd l{111er, lsqul.re
DasLd A. Eltcl, Ioquirc

3L5 Coanectlcui Avear.le
lda6h{ngtor, D.C. 20006

Rlchard G. Arsrto, isqulre
Asolstaot Corporacloo Couaeel, D.C.

!ce, A::o!p{::$s.\ 7€ ff<.1 /.Ha,rbe e-
Flocacc Offtcer. D.C.

Dated: J.:a.r-ry,1.1,tF3 _ _
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t i
il supaRroR couRT oF TltE DTSTRTCT OF COLUGTA
H -
i l
l l  Tax Dlvleloo
li sl,l;;'FT Eg"s.8r';h3
! i  - ' - " i a x  

o r r , t r : . J , .

ii ucuat cARDE$s coRpouTroi{ :
ll (il;;tcit r"t.'"c corporarlon), , JAN 3 i L4t3
i l ,
l l  peclcloner,  :  _-. /
1 , ,  

-  r 1 F  . - u  T \

l i  t  r  r - t LX - -P
li  " '  :  TaxtDocker uo. 5tsg-42 .
i l ;
ll DrsTRrcT oF coLu{BIA, i
l i ,
' l

l i R"spondear. ;
t l
t l
ft
ll Opnilol{ NrD otlBR
l i -
ff *ts a'tter csne before tbe court ou Noveqber 16, 1982, oo crooe-
t l

ff 
rotlone for Suroary Judgoent. The taxee 1n coatroveray are Dletrlct of

l l
ll corunbla franchlee taxea aeseesed agaluet the petltlouer purauast toil
l l
lf D.c. code 1981 $47-1807.1 aud 1010.2 1n the asounra of 9225,664.00 fortl
fj tax ycar Lg77, sod 9107,094.00 for rax year 1978. ?!re aeeesotrenr ro-tl
fl 

cultr froa tho Dlstrlct.ta deteruluatloo that che petttloaar rlao I
tf
fi unltery bual'oeee and tte uoe of a "throc factor foreula'f to dstorrrtnot l
i r

lj 
tbc nctltloacr'c talable locsos. The petltlonortg a.&n{sLstrarlvo clsin

fi
fl for a rcfund nss denled, aod tbe p€tltlouer patd the dlsputed taroe and
ti
ll 

rtetutoV lstoresr oc Jauuary 14, 1982.
i l l
il 

*s coqrr hao jurlodtctloa ro hear tMe appeal purauenr to D.c. it i  , i
ll codc 1981 t911-1201 r:,d 47-3303. I
t i t
f l  i . it i - ' l
l t  I

l! tUo Pctltloaar, Mclesrr Gardene, clalos thot tho Rccpoodent ototrrct !l l l
ii or coluolla ln'properly coebloed tbe properry, payroil snd soles coo?o- |
f r l

ii 
neote (tba tbreo factor forsla) of C.ro oeparage corporatlono, lr.cLeon I

r j  I

i; ceraeao h the Dlstrlct aorl Falrllngror village in vlrglnla, tn oraer to I
; l

il act.rofoo lfcloan Garcienor texoblo l-scosc. Thc ?ecitloacr olloges that i
t ,  I
ii tlcl.eao Gardcos, whlch op@rsEes colely 1o tho DlocsLct. 1o a buslaoos i
t j  i
l t  ,
i i cot18y that lE eoE.I.re1y ocparoto froo Falrllo;tca gl11ogo, r'lri.cir oporocori
: , '

i, 
*t"tt la Vtrglnl'e. T'us Pot1cloacr coatouda tirarofors Eiut eir'$ Di.scr{ctrci

i,; dec1s1qn to caJ( xcl@.@ Garcleoc-?otrlftrgtoo vli,loSc ao 6 .r,{tsry buof,oeeo;
i
i

.-.J

" ''1

. . 1 : : : i

.i.'.i

-::l{
.: r:.:a

{- : '  
I

a '

I

'::::;:
. .-:";
'j:l-...

.;d:;: i ' l

.,.-l!|



( '

- 2 -

vlo latod D.C.  tax atatucea and regulac lons and resul ted ln  doublo

taxatlot (taxatlon of che sane lncome by boch the DiotrlcE and fhe

co*oouaalch of vlrglnla) repugnant to the Due Procese clauss and che

Comorcq Clause of  the Uui ted States Consclcut lon.  Ihe Dls i r lcq. ,c io los,

oD tha other haod, that ltcl,ean Gardene and Fatr.l.lngton vll1age eharedi J  -
i l

il

l lUuatneoe oPeratlous to che extent, that an econouy of ecale was achleved,
t i
t i

!f reaurtra8 ln a un{tary buelneoa for taxatlou purpoacs. Toerofore, tho
t !
{ l

l i  loaue before the Court le whecher che Dl.strtct c.orrecrly datotalned chat
l l  

.oo.= usrvrE Lrrs wvqrL ^u uMeLuef r ,oe ur .gEr lcE correcEly ( laEorrolBed Enal

l l ,

llttcLean Gardeue-Palrllngton vlllage rras a uattary tx.rolneas, and thuo
I
ll nronerff applled the three factor foroulo to the uoltary bualneas for
t l
!l the FrrPoee of deternlolng the taxable lncooo of i'lcl.cea Gardeos. After
t i
t t

l[carerur coaslderatlon of the pleadlnge aod records of the caoo, and thr
lt
llargrroeota of couucel, the Court, haa coocluded that tlcl.cao Gardeue a.d
t l
lifafrffogcoa Vlllage are aeparate buel.nesaeo roqulrlng, ooparato ta:latloo.
l | ;

llffnafng GboB ch€ Dlstrlct acted lcproperly, rhs Courr groors tho pcrl-
i t -
l l

ljtloocr'c Hotlso for Stlraery Judgmnt.
t i

i i  u.
i l
li fhc satorlal factg of thlo caao ero lot 10 dloputo, and nay bo
l t
ii brlrfly srr@ari.zed :
i i

il 
t. Ia 1972, Petl{oner, formrly kusno as CDI tlerv Falraac Corpore-

l i

i,tloa 'ad CDI Falnrac Corporatlou, acgulred tho aaoote of tbrao corpora-,,:
t i
iitloal: t{clcso Garders Corporatloa, llortb Bolr1ln6,tm Corporetlon, and I
t i ;
lis"utU Falrllngtoo Corporaeloo. Ihe prlnary oeset of ltlaoa Gardens i
t l  

-  -  
I

i l t
l]Corporatl.oo elra ao a?aEtrcat co.aplax located ln tbe DtotrlcE of Colscbla I
i l ' I
i l  I
f i  I

flaoa 
coseoofy kno*n as ]bleca GardenE. Ilortb lfalrl!.ogtoo Corporatton rld ]

l :  I

IiS"utt Falrllagtoo Corporatlon aacb mrned a portloa of an apsrtr''?ot i
i t  I
t i  I

t

li"*pf.* located ln Arllngtoa, V1rg1n1a, eld corcoly ksry*a ee Folrllogtoai
i r  I
r l  I

i lVtltago. Tb€ Pceltloasi' na{sgnlqod lto corporato ed<ircoo at 3118 Souch Ii ' - - - - v - -
t ;
i ,Altgaoo Strecc, ArlLcgtoo. Vlrg1oia.
r i
il 2. After tho acqu!.e5.8i-oa of clro Falrllogtoa V1llogo co=7lox'
I

?oE,i.tr.ooor Lcradlatroly coga3ed 1o ca exteaotvc cod cc=prchcaslvo

robsbll,!.tat,f.oq eod rccodolLag, ?roject tn ordo; to csavol't ebo eparte:ccc

* - _ '
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1o the conPlex to lndtvlduel'condoalnluin uolco shlch coul,d be oold ea

qulck ly  as posolb le.  Becauee of  the e lze of  ia l r l lng ioa v13.1age,

reuodel lng of  o11 bul l< i lnge could noc be undertoken o loul tancouory.

Accordlugly, aoae of thoee bulldlugs shlch had ooc yet besa re::qaerla
/ - /

and converted to condoalnluma were kept avallable for a.o.,ial eho nlshed

to reoalo pendlng cooverelon of thelr uo1te.

3. The eaployeee hlred to perfortc the renovatloo amd redollog

actlvtty at FairllDgton vl1l.age lrere eoployed coleIy lo v1rg1nLa &ld

perfor@d oo eenrlceE ln connectlon trlth the Dlstrlct of coru.hta

buglneeg at Mcl.ear Cardess.

4. Dlrlng the comrerslou at Falrllugton village, cho buglncce

cooducted by Petl.tloner at l{cleau Gardene contlnued 1ts blstorlc opere-

tLoD Na rD rpartneot reotal cor:plex. That buslneaa eoploycd 1ts oua

Etaff et l{cle8o Gardcas fot Jcultorlal, ':nlntoocilco, clocslng sad eoj,d

eervlce, os serl aE for rental operatl.ooo cad oc,hsr gupport aatlvltlos.

Tba nrpenrl,oor of uslnccoancs at llcl.eaa Gardeno srd tho ouperrrloor of

th. Btsff of tho llclesn Gardaos buetqoaa cotntal.aed tbolr oal,y o(t!.cac

oa the rl,te. They bad ths escluol.vs auibority to bl'ro ood f!,ro tho

eoployeea they euporvlocd. fro ooly sselstcaco prowlded by Vlrgln1'o-

based csployeoo coyloted of occountlog cenrlcas aod u?pea raasgemot

lerrol dectoions ot opeclal pol1cy ontEclo oucb as coatng cad root

cootrol lLttgatloo. Personnel eaploycd at tbo tlclcaa Gardeoa buslnosl

ln the Dlotrlct of Colur$la provlded oo eenrlcee end ln eo uay aoolsccd

1o tbe operatlorr of the buslneEs cooducted at tho Fal.rllngtoa Vlllogo

co'apler ln Vlrg{nla.

5. Pecicloaer provided a boop{tallzsc1oa prrta for Chc eploTooo

of lte V1rg1n1e buelooes thra*rgh Group Eoeplcallzoeloa, isc., uooh{a3eon

D.C. All prel'uca uoro patd by ?etlElorror. PceS,ti.oaor di.c: cps pccvt4o

e booplcallaatl.oa plca for tho c71o7eea of lco DioCElct of Colrsilc
a

buslaeag. Eouever, Lt dlGi parcrlc th.cse epioycee, ei C,hsi,s s.r o:.?sac6r;

/r-.

\-: .

to Jolo tbo pl cn for Cbs Vi;glnia *21oyeea.
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6. Ths oaca l.nsurancs coe?s:By and sgcocy provlded coverago for

both Pet l t lonar 'e  Vl rg lata buslneee end 1ts Dlecr lc t  of  Colunbla bualnes

7. Varloue payroll and general accouoto were oalotalned by

Petlt lonor at the Alexaudrla Natlousl Bask 1u coDnecclon v*n t/
t - /

Dlstrlct of Colunbla bualueee and 1te Virglala buelneee, and the two

offlcere of the Petlt loner eere the algnatore oa each of theee accouDta.

8. Becauee of the geographlc separatlon eod Lndepeadeat operatloa

of the l{clean Gardens aod Falrllngton V11lage bueioeeeee, Potitloaor

froa 1tg lnceptloo coot,lnuoualy ueed Fn accouqtLng oyoter rrhi.cb Bspar-

ately Ldeottfled each ltea of earaed Lacocc ae havlng bce[ earoed eltbcr

8t l,:clean Gardeas or at Falrllngtoa Vl1lago. Thl-s accouatlug syotcq

aleo opecl.flcally allocated Ehe oaJorlty of all expeuaea locurred to

oithcr FrcLean Gardene or Falrllngtoa Vtllage. Oaly c eoa1l fractloa

of tho two buoloeososr osPenoes 6[d deducttooo nero cocbls@d end

spporttoilad bettreoo tha DlotElct. aad Vlrglula. fols fractloa ropro-

adrtod booliiccoplug ead 4d:'rtlalsSagtlvo ccrvicao, aad ltnlced oupervioloa

prwlded for llclcon Gardeae by poroomcl loceted ln Vlrglal'a.

9. The potltloaer had no 6roos lnco:e ccruod froa eay troda or

buslnoec bclag cooducted botb urlthln caci r:Lghout tb€ Dlstrlct of Co

10. leG{nnrrF rith 1t,o lnco4'.rr ..t1ou la L972, Potltloaor coaals-

tcotly ulod tbo separat@ accousCtDg syotcir ss ttre baele for flllng ltl

amusl DistrlcC of Colutbla frEnchi.oe aacl Vir;5nla llcoce tea r€t'urDa.

For tbe yeara througl L976, the Dlstrlct ralscd no objectloa to Petl-

tloaer'a use of lto ocparate accouotlug oyoteo Ee tho besi,s for flllng

ltl tar returErs.

11. Tbe Potltlo:ror aloo ueed Chls acparotc cccouaElss oyotec for

tba flllngs 1t Bsdo rdth eho Dl8trlct o! C,olrrclrta acatol LccoreodeEl'ong

Offlcs. fbe DlotElct of Colgcblo Rcot CoaCrol Lrs !{-n{g6{ tbo asxl'els

@ocot of reage thot could be cbarged ct l3iaao Grr{ec.l. Fno effcct ot

thsE lc:r ls roflecccci f.o cbo reduced sct, lscccs o€ ti'io l3l,os Gard€las

btesfuraes for L977 -d 1,97E.
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t l
l l  12.  Al though chere l ras 8 e lgnl f tcanc def lc l t  ( roa chq Dlet r lc t  o f
l t
| j  Cof"tft" buatneoe lu 1918, orr arr overall baoLe (Lg72-Lg7g) there Lras oot
t l
il

f l  a  cae t r  f l os  de f l c l t  f r oo  che  D16 t r1c t  o f  Co iunb la  b rs lness .  I n  1978 ,
l l
t l  /

i l  ractrer than borrol' funds to fuud the deflclt 1n the Dlstrlct of-goiuabla
{f r -.2
l :  -

l i  
buslneea,  Pet l t loner  ut l l lzed funde generated by l te  Vtrg16la buelseee

ll to l.y sooe of the expeoeee of the Dlstrlcr of Colunbla bualneea.
t l
i i  13. Oo october 12, 1978, Petlt louer fl icd Lto L977 frsachloe rar
f l

i j ..a"t" slth che Dletrlct of Colunbla. Titl 'o retura recorded aE nett
t i

li luccc" earned rttbln the Dlstrlct of Colucbi.a o11 of tha grosa lneosa
l l

i! 
rtttct Petltlooer derived fron 1ta trade cod bus{ocas sr rhe tbl.eou

h l

lf Gardene cooplex, lese the erpenaes lncurred ln ooralng tbat lncooa,
t l
ll 

"orpntua 
ln accordaoce sith the eeparate accounttug syotea. Tho

i l '
i {

li fraactrfoe tax oa Petltlorrer's resultlng Dct lnco=E uoe 937,587 leoe
i t
ii th"" the ogtlnated gs paJreeoto nado for L977. aad oa lto francbloe
t !
il

ll tax return Petltloaer cleleed a refuod o( cils ovorpaytrsrc. 8y caeadcd
t l
!f tutrrru for 1977 docod Septmbor 23, 1960, thts claln for sfirnd nas
l {
t i

llfocremea to 941rC33 as a rsault of Fedoral lucocs tar audlt adjusctrentt.
I
il

liBy letter oo bohslf og Pocltlooor dated jrlce 10, 1981, lt sao further
t l
l l

ll cbfred tbac lrtorost lncosc froo paoolve lsnaotcooto uarol€t,od to ths
i l
ijHcl.€n Gsrdcoo bfltiloss ubicb had bcea orl-gtnn;ly op?ortloaod betueear r t
il
lithc Dlerrlct of Colrsbtr ood Vlrgtola oo Pot1tloocrts L977 Dlotrlcc ot
t i
t i

ilCofusUte Eoj! toeurn sbould bave beon reportcd oolaly ac Vlrgtnh lncme
f (  a

r l

iib."*. 
tba do'alctlo of Petltlooer nae Virg-!.nla. thla furtbar clals

il reoultcd io the f{nof clela for rofuod for 1977 belng llcreeeed to

!Ii i s43 ,789.
ii
ti f0. Oo Octobcr 12, L979, Petltloner f11ed 1te 1978 fraachla€ c8r l

retum oo strlch a refuod of tsa ovorpoJteaaco of 933'OCC tsaa claleod.

Ttrle tax rotunr rocordod ae Bot lncoco oarncd wlthl-o tbo Dlot,ri.ct of

Coluoblo all cho groao lncoa dcrlved fror Pcclcl.qacr'o credo ood

bugloeso at tbe f:clesa Gardeoo co=p1er, troas tha crtcascc ltcurred ta
'-1

I

. _.-.,.4

oaru1ag thae lcco=o coepeed lq occordocco tstcb ebo ec?srste accor:achg
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l l

i i  eyoteo.  Ou Septeabar 23,19E0,  Pet l t loner  f i lcd ea a: .eade<i  1973 f raa-  i
i t t
i i  

ctts" ta:( return nhich dld oot change the aoount of the refuoci clafuaed. i
i i  .  I
i l  15. The lncoae tax relurns f1led 1n Vlrglnla by peclclooer 1n I
l l / l
' l  

.  ̂ ^ ^ t A ^ A  6 6  n 6 i  { -  
' /  I

l l 1977 strd 1978 recorded aa Det loco-e eeraed rrithlu Vlrglula c1fr,ne I
l i  

- . / l

l l  Srooe iucooe earned by Petlt looer'8 irade and bueloesg lo' Vlrglula in I
i l l
[ l  thoae yearlt lese the expeqaea lncurred 1n earnlng that lncoae cooputed I
l t l
l i  .  r l l  G L ^  |

li la accordance rrlth the separaCe accouurtne, syst@. petltiooer pal.d I
l i t
t l  .
ii ta:ee at the Btetutory rate ou the reeulclog uot lscoss. I
i l - t
i l '

i l ta. Ia 1981, Psrttloaer'e rax rerurua for 1977 aod 1978 nere I
i l t
li audlted by the Audit Dlvlalon of the Dissrtct of Colur.bla Dopertoeut of I
i l l
fi Flnance and Rsveoua. At the coaclueioo of the aerdlt, tho Deparrlxlot Ii l t
i l I
ll coublued Petltlooerte Vlrglo1a end Dletrlct of Coluobla Det lncom, II I
i l l
li applfed a threa-fector for:ur1a to tbe total o@t lncooa, ood concluded I
r r  I
i l l
fl that Petltlooer had taxoble locoeo attrlbutable 8o itE grado ald buslnacd

l l t
li Ln tUe Dlotrlct of Coi-urcbla tn tbs oeoualo of $1,73Lr396 €or 1977 aod I
t !  

-  '  
I

i l l
ll g8gfrOgS fu 1978. For ths asns yosr6, tiro groae roogalo raccivod froa I
t !  

-  
|

l l  
, 6 e -  a - ' -  e r  r < e  r o A  - - r  e o ' . / .  a ? n  o a a a a r r l o r r *  I

ll ttct*:n Gordens naro only 911758,694 asd 9954,378, roopoctlvely. r
i l l
ll tZ. As a result of tho octloa tskan by che Doportncat of Slnencs I
f i l
[! 

"rd 
Bcveruo, tbe Dl6tr1ct of Colu-bla rojccted Potlclsrorr6 str{rcn f6i i

l t l
fl t* refundo of 9S,709 Eot L977 ond 933,GC0 for 1978. i:.:a Dlstrlct I
| l - - ' - a - , ) . a . J u ' Y v I

ff "ru-".d 
sddltloaal tas rlblch, nltb lntereaE, totaled 91C1,875 fox I

I
f r  I
li fgZZ s.d $74,U9 for 1970. lte Petltlor,cr pe5.d tho addittoasl aoeoso- i
i r  I

l i  _  _  ^ - ^ _ t  ^ a _ , _ _ ,  I
l! naoto on Jautrary 18, 1982, The pa;rceuts rcrui.ted 1o a total elalced 

I
i l  :

;1 ooerpayaoot by Petltlonar of $225,664 for 1977 ood 9107,094 for 1978. i
L' I
l !  !
; ]  r l r .  Ij ' i
ii PetltloaeE c.rg'ued thac appllcettos of che threo-fector forsuh 1o !

I

i i i
11 thl.a csae vloiate<i (A) thc D.C. Code, (;) cUc D.C. Frsachiee ?or !
i r  

-  - -  
|

l l i
ii Ec6trlctloao, and (C) thc &ro Proceso Clouoe sad Coc3rce Clstroo of thq it :  I' r  I

li galtea Ststee Coa'gtltueloa. ?bo Rcopcaclc,at crgucd ebat lt bcd, correctlyl
i i i
ji Cetoru*cea that i:ct€dr Gardeoo-9alrilc3coa V11io3: tra6 o $:altorT buol- I

i
,i aeoa, -sd ehuo cbac eSpiJ.eatloo of cho tbroe-faccos forctla co ebe i

: '

;

- - '  1
' . . " - i ( . : '
:;"^ --i;l

_^4
_ r .  I

-:-



) t
ltdlop,rte that l}lstrlct taxes aay be fuapooed oo euch lacqee. Botrcver, the
t l
t l
lltocoee esrned 1n Virglnla by Che Falrliugtoo V11lage buelness ttaa oot
; r

l l
i "derlved froir oourcos wlchlo tbe Dlotr1ct." It trss earaed ln Vlrglnle
r i

ilud 
fncom tareo uero pald ln vlrglnle s'rEh roo?cct to such lnco@E.

ilAccordlngly, tbls Ccurt boldo thae tho Dcporcccst of ii-seoce ood Rovernre
F I
l i
l'acccd 1n vlolottoa of D.C. Code t9Bl 967-1i07.1 le oecLio,g Eo Esr
t i

I ?oel.ti-oaerre Vlrglnls lacocs.
l l
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ll
i in11d1o3o, Isc., i,r:lotor v. ta:r CoErlsolou, 15 A.D.zd L42, 222 N.Y.S.2d

i houever, tbo Daportncot aougbt to cbarge Petltlooer trlch a o€t tncooe
{ i

; ' froo s4ghrn tb Dlotrlcc of $1'731'395 Eox L977 cad $393,059 tor 1978,

l.o"* Sbougb tbo t':'r'.5r:::3cC fJglg. reatal collcctloas frss ltl€aa Gardeas
t

, totefea oaly $1,753,69{. La !,977 sod $956,370 la 1970. i lne Departcsqtro

.''.lco o! ebo thrco-€cctor 4orsarl.e ttuo gecoraEcd o:':c 1tscse3 flguro equal
' l
leo 93.63 o{ ehe ir":'r Xccas cc:rred by llclnsa Gardeas durlng 1977 esd

t ;

|,SZ.OZ 
of a:.:cb f,:r.r f.ccoes dur-iu3 1970.

,i a* lropoulcot <toes sot csatoog th.ct cuch r-'ould b€ ti:c offecC of

l'cApiTia; tbs e,lrree.-fecto; foirgla co l'clcaa Gardcco-?alr1io3:oa Vlllago

i
l

:
I
I

J
."1'li'--l

..1.:-..:

'-:1,'.;
. * i

- :

t l
l l

ii192 (Sup. CB. 1961). gca glggr Cc:cffica1th v. rl.ivn:ce-lJ11soa Ijrdugtrlos
n -
il
li]!"., 456 ?a. 2c0, 3L7 A.26 642 (L974>.
It
Ii fUe tnpooltloo of reat cootrolo aad che hlgh cooto locurrod ln

l - - - - -  
' " ; - 4  = = = : : '

I

fA.O. 2d 473, 349 i l .Y.S.2d 28 (Sup. Ct.  1973);  ?co?le cx ro]-  Shcrarou

l r
t l
i l  B. SecElon 309.2 of the D.C. Incoae Tax sqd Franchlse Tax Regula-
L i

i l t toue provldea, 1o relevaac pa;t:

t l

l l  the r:easure of the fraachlse tax sirall be that

l i earcton of the ;:et j.ncoae of a corporarlon . . . as ,/
l l  le falrly atrri.bucable to any crade or buoineas /
l i  

"arrled 
ou or eageged lu w1th1o the Dlstrlct . ' . .-{

l i
l ltrre regulatloDo further provlde thac, 1f the three-factor foru,rle does
t l
t !
l f"not fatrly repreaent the extent of the taxpayerrs trade or buslnese 1u
t l
I I
[ i the Otstrlcti l  aeparate accormtl-og Eay be uged. D.C.R. 6 Rego. ?it. 16
fi
| i9309.5(J). Theee regulatlooo are rnodeled after rhe Uu1-foro Dlvleton of
il
il

lllocoae for Tar hrrpoeee Act shlch hae been adopted 1n ovcr 35 etatea,
t l
lfand thoac provleloos, or etnllar grovlolooe, have beeu repcatedly
il
t !

ficoaetnrcd to cudorsc thE use of oeparate accouutl.ng 1n sltuatlona such
ll
f lar tho proseDt m(|. Seo: Cc=ptrollor v. D1ebo1ci,_inc., 279 t.rd,.401 , 369
t i
!!a.Za 77 $977); A.E. !ruRgs:san & Co., Inc. v. Srn:a Ta,.r Csrnleolon, 42

t i
Ijoperatlng ttclesa Gardeoc resslted fit a rrat locooc of ooly 9617 tn 1977
i l '
l !  r
ilfroa Eclos! Gardoa.o ed 6 1978 Petltloaer lucurred a net loss of
t :

i l
11S718,197 fron ttl,eo Gsrdcoo-rogultlng ls o total rrcc Loaa for botb
I J
i t
t l
iiyearo 1n e=ceeE of $7C0r0C0. By appllcatlou o( tho three-factor forculr'
i l

I
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aa a unltary buelnese. The Reepoadent rellee oo Dlstrt:t of Coluabla v.

Plerco Asgoclates,  440 A.2d,325 (D.C.  App.  1981) for  the propoal t loa

that appllcatloo of the three-factor fortnula for determlnlng tarable
-/

lncooe le approprlate ln the lostaot caae. ?lerce lnvolved tocf/
-/

strlklogly dlslldlar to the facte preeeoted by che lnstant c88e, nnd

thue does not control thle Court'a dlspoeltlou of the lseue. In plerce

the taxPeyer eaa a oechanlcal contractor conductiog t unltary buclocaa

ln tbe D18tr1cc, Harylaod and Virglnla. The taxpayer d1d oot keep

aeparate accounta of locooe and erpeoeee aolely appllcoble to thG

dlfferent Jurladlctloue. Ttrua, the Court of Appeale coocluded, the

Dletrlctrs uge of the three-factor formula wae the propcr osthod by

nblcb to deterulne the rran^unt of lncooe allocabIe to the Dlatrlct

buelnessn and thue eubJect to D.C. fraocblee tar.

Eere, tbc Petltloner Ucleaa Gsrdeos 1e a buoiqesa cotlrely separatG

fron tbc Falrllagton Vtllage buelueea. ltc Petltlouer ual'utalus e

rap8r.t. aceouatlDg systetr rblcb dooetratce that thc lGlaer Gerdcag

tuo&rcar la cooductcd rtolly tdtblo the Dtltrlct od tbat tbo Fslr

Vlllaga burlncsa la coaduccei rholly rrlthout tbe Dlctrlct. Becouee of

tha Pctltlooerte loagotandlng use of tbe aeparotc accouatbS syotca'

the Dlstrlct b6d oo nla to ua€ tho thrce-foctor forurlr to dcterplnc

tbG propcr Epportlo@eot of ltrcooE froo oources rltblt rnd rrltbout the

Dlstrict. Tbc eeparato occorrotlng ayetco cado eay eucb tbcorotlcd

apporttoEcst uonecessary. Tbuc Plercers opproval of tb. tbrer-fector

fornuLa ln caseg rtsre s separate eccouotlog systca 1r oot Eaintrlsod
u

&ec aot apply to tb@ preoeot sltuatlorr.

Uador s1l tho clrcunstaoces' s\tea lf the lncooc frm tbe Vlrglr1e

buolosss could bo ,,scludcd rti.chlo Pocltloaorto tax balc for gurPoeot of

celculrtbg th. DlEtrlct fraochlso tsr, tb6 agpllcetloa ol cha tbror-

A i'b. Ccurt aloo cotcs th6E eh€ D.C. Coure of Appeolo bc1d1.n3 5,a
i'r.:ie!! thst ebi Dlocrlcc cot e@s eoebuotnoso lccoco ooly 1! tF..s Cer-
F-q&ns crerclnl dcd.ei.la 1o sl.eb1'a tb.a Ei'otrtct clsppocco tlrl.o
Pctltl,aacrro o:clualos of lsccrcog laco€ f:oa paoelva t'srseotEsat'o
unrolstcd to lgel^caD Gardeos ls ta yeer L977.
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l i  
f " " tor  fornula to the Pe!1cloner  would not  " fa1r1y represeut  the €xtent  I

t i i
i l  o f  the taxpayerra t rade or  bueinese ln che Dlst r lc t . l  Thls  Court  thue il l  

v v s r  L

i l l
f i  nofaa that aPpllcatlon of the three-facror formula 1n rhle cage vlolatee I
i l / / l
l l  n "e .  !309.2  and !309.5(J )  aoa tha t  Reg.  t309.5(J )  requr res ,  lueqea i l ,  I
l l  t --"  I
ff 

tte uee of eeparate accouurtns. -/' 

i
l l  C .  I !  Huo"  R"ug '  So"u ,  I " " .  283 U.S.  123 (1931)  J
l f  

' - " - i  ' - " - " i

.- 
ll 

tt" S"nteoe Court eetabltehed the prluclple rhsc Lf apptlcarloa of an I. . : ,1  
l l  -  I

,:;i.::i: 
ff annortr.oment foranlc ln a partlcular caee reaulte ln rrattrlbutlng to Iir:;;; il I'::::i::: 
ff [a state] a perceatage of lacooe out of all approprlate proportloo to I;l'.:i3;:; i l  ' -  t

-"1 ll tn. u,r"ro€8o trsnsactod tu that stat€r" Buch appllcatloa vlolarer the I
. : ' . l f -R__'.__.
i. lf 

Due Proccso Clauce. Ttro appllcatloa of the three-facror forurle ln tbc I
r r  I

::-- if nrceent caae tuna $617 of D6t iocooe la L977 and a 9718,197 loea 1o I

", ff trru lnto raxsble lncosa of g1,731,396 1u 1977 aud 9893,049 ln 197g uod, l' ' :  
l l  r' i l - |

.. fl theroby' reeulta 1o Petltlooor reallglng taxsbie incoea ln 1977 oquel I
l t l' 

. 
ll 

to 98.4f of the Sroas reutale collected froa !{clean Gsrdeus in that 
i

-t.i ff t".t and lq 1978 equal to g2.61of the gross rantals frota Hcloaa Ceraeae{
. . j l l__.__^ l

l l 
*. Reepondent, bdever, re1lee oa Dutler ?{oo. vrycCollco, 315 |

, ,  
-  

|
l i 

O.S. 501 (1942) for the propoeltloo that the couversl.on of a loae lnro II':, 
. ff t n-rr. through use of lhu tt ron-factor fon:ula la proper. iuiier I

- r i  I
r:i.::i::i li nroe. lsvolved a choin of raboleaals establleh"lsote t'hJ'ch rcaro operared i.'::t+.j lf 

-- 
i

,,i,;::ir !i "r 
o" buelqese. Ttre Callforola srore a,ode ealcs of g5,20f,000 durlng I: - : - : : : - j .

:tein if I
li 1935 md, on a separatc accountl.n6 bsalo, reported I tox lose of Ir !  -  I
M
ll $82,851 for Callforula tas purpooeo. ?ho Callfornlo rsr eutborlrla" I
t i l
fi appllcd tho threq-factor forarla aod deternloed e rax proflt of eooo I
t i  I
l ,  I

l1 $9:'SOO. The Suprcea Court hold tbot a ta:( oa o uolt6ry buelnooa oqucl .!o

i l l
l l f""o tb-n 4Z of the Brooo re"olpts of tho Callfornla atoro, d1d not I
I i  I

i t  I

l i vlolote ths Due Procogs Cleuee. In coatraoc, ln tho preccot coEE the I
i l  t

i i
!i appltcetl.on of the thrce-fector for=ule, rcsults le s,a tacrcoEe ln

t i

ii taxoble lncqra equol c,o ovot 90! of che lhleea Gordcrao CE'oss rccotpte
i l

ii f.s 1977 Ead t,o opprorlcstaLy L677 of crrch rccoLpto ia 1973. Erdar a1L
i l

i{ chc clrcusotance-. thLo Court holds that oppilcsti.on of tbo chree-

I

I
I
l-I

I
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factor formula ln thle case vlolatea the Due Proceos Clausc of the Ftfth

Arendoenc because lt ottrlbutea to che Dletrlct lncooe ouc of all

approprlate proportlou to the buelnees of the Petlt looer tranaacted 1o

the Dlatrict of Coluobta.

In boch ltobtl O11 Corp. v. Counlgeloger of Tcxeg of Vonlont, 445

U.S. 425 (1980) and Corporacion v. I{isconsln DeoartEent of Reveaue

447 U.S. 207,227-228 (19?0), the Suprspa Court stated tbatr ls deter-

rdnlng whether the Comerce Clause ie vlolgted by appllcatloa of the

three-factor foruula, a court Erat

ssnn{ss the ltpractlcal effectfr of ihe tan
to dcterolne vhether lt 16 applled Eo 6n
ectlvlty rd.th a eubstantlal nerars ulth the
taslng scater 1o fa1r1y apportloDad, doee
aot dlecrlnluatc agalnet luEereta-.o coa-
Bcrce, acd la falrly relatcd to th. 06r-
vlces provlded by the state.

447 U.S. at 227' 228. Iu the preseot caso the eppllcatlos of tho threc-

factor forrnrla does Bot falrly ePPotttoo lncooe to th€ Dlstrlct of

Coluobla. Moreover, Petttlooer pald lta Vlrglnla tales oo 1te Vlrglnla

buelooca and app11caclotr of the thrac-factor forsrla by tbc Dlatrlct of

Colunbtr sould 
lesult 

1n actuel double tsaattoo of appro'rls'toly 91.7

rdllloo of locooa !r 1977 end lpproxloatoly 9900,000 of lncoo 1o 1978.

Undcr cuch clrcuEatancer, thla Court holde that tho practlcal cffect of

thc appllcatloo of tha three-factor forrqrle le to burdaa t'strrrtetr

cor@rcc la vlolttlon of the Cocrce Clausc.

IV'

Thls case prcaeota a questloa of luterpretatloo of I eet of undlo-

Frt.d facto. The Court has carofully rmlghod t1l ths faccc' Prrtlculrrly

tho hlrtorlc ueo of a eeparate accorruttog tystao, aod hor coacludrd thrt

ttclcan Gardesg aad Falrllogtoo V111age aro s€parate bualncEara. Thcrr-

fore, thc Reepoodeot'rl declelon to Gax tho lncocc o€ llclooo C'erdeoo by

epplylog the three-factor foranlo Co lbl€so Gardcls-Falrltngtoo Vlllege

ag a rmltery buetoaea rraa 14roPer.
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Baeed upon the foregolng flndlnge of facts aad cooclueloos of lon

thla Court hae deternlned that Petlttoner'a llotlou. for Sumary Judgrrcnt,

ghould be granted and Respoodeotrs croae-l'lotlou for suuoary Judgnent

ghould be den{ed. Ttre Court n11.1 dlrect Reepondent Dlstrlct StlColuDbla, - /

to refuod to Petltlouer the aoount of. $2251664 for tax overpayoaate for

the year L977 atd $107,094 for tax qverpa)roeutg for the year 1978, yttb

lntercet ac provlded by D.C. Code !47-3310(c) (1981 cd.).

Coploe to:

B. Todd l{111er, Eoqulro
Davld A. Rtke1, Eaqulre'

815 Coaocctlcut Avcoue, N.tl.
I{echlogtoa, D.C. 20006

Rlchard G. Aoato, lloqulre
Asslstrat Corporltloo Cdrncel, D.C.

Finrnce Offlcor, D.C.
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